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Represents management exclusively in every aspect of employment, 

benefits, labor, and immigration law and related litigation

800 attorneys in 57 locations nationwide

Current caseload of over 6,500 litigations 

approximately 650 class actions

Founding member of L&E Global

A leader in educating employers about the laws of equal opportunity, 

Jackson Lewis understands the importance of having a workforce that 

reflects the various communities it serves
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 For 20 years, we have worked with employers to address systemic 

issues relating to data, including pay discrimination

 Jackson Lewis employs a team of Ph.D.- and Master’s- level 

statisticians, economists and computer programmers

 Our Pay Equity Group’s comprehensive expertise includes:

• Defending employers in agency investigations and in litigation under 

Title VII, the Equal Pay Act, and state fair pay laws 

• Conducting proactive privileged pay analyses

• Helping employers identify and address unexplained pay disparities

• Providing advice and counsel regarding how to design, implement, and 

improve pay systems to minimize liability
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Scott Pechaitis is a Principal in Jackson Lewis’ Denver office.  His practice is 

focused on the use of Big Data in defending and preventing class and complex 

employment law litigation.

Scott works closely with a team of statisticians, computer programmers and 

data analysts to use cutting edge data analytics and statistical analyses to 

evaluate risk and legal strategies for employers. With this team, Scott supports 

Jackson Lewis’ heavy docket of cases nationwide, including wage & hour class 

and collective actions, Equal Pay Act claims, EEOC systemic discrimination 

investigations, OFCCP audits, and RIF adverse impact analyses. 

Scott also focuses much of his time assisting employers with proactive “Self 

Audits” of company data, including pay equity analyses.  In these projects, 

Scott works closely with HR and legal to evaluate legal risks under the 

maximum protection of the attorney-client privilege. 
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Jackson Lewis P.C. has prepared the materials 

contained in this presentation for the participants’ 

reference and general information in connection 

with education seminars presented by the firm and 

its attorneys.  Attendees should consult with 

counsel before taking any actions that could affect 

their legal rights and should not consider these 

materials or discussions about these materials to be 

legal or other advice regarding any specific matter.
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 A Quick Word on People Analytics – From a 

Lawyer’s Perspective

 The Equal Pay Movement 

 Proposed EEO-1 Pay Reporting

 Increased Pay Equity Enforcement

 Conducting a Basic Pay Analysis
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 Weapons of Math Destruction

• By Cathy O'Neil – Featured on CNN & NPR

• Big Data analytics is contributing to the rise in inequality  

 Examples:

• Loan Interest Rates – Higher than average for people from zip codes 

where riskier borrows reside

• Criminal Justice System 

- Predicative Policing – data shows higher crime rates in certain 

neighborhoods, police become predisposed to assume what is 

happening is a crime, which leads to higher arrests

- Criminal Sentencing – data shows higher potential for repeat 

offenders based on things like geography, education level, etc., so 

individuals of lower socio-economic status receive harsher penalties 

-
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 Employment Discrimination Under Title VII of the 

Civil Rights Act of 1964

• Disparate Treatment – Intentional Discrimination

• Disparate Impact – Statistical Discrimination 

 Example:

- Engineering firm implements hiring algorithm to identify 

applicants who likely be successful.

- Current algorithm models success based on qualities exhibited 

by successful employees, most of whom are male

- The model correlates maleness with success; women are 

denied opportunities at disproportionate rates     
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 Best Practice: Consider having models validated by   

I-O Psychologists 

• Are you considering factors that are job related?

• For any validation work, involve an attorney to get benefit of 

the attorney-client privilege

 Four questions to help minimize risk of discrimination 

in people analytic programs:

• How representative is your data set?

• Does your data model account for biases?

• How accurate are your predictions based on big data?

• Does your reliance on big data raise ethical or fairness 

concerns?
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 Pope Francis:  “Why is it taken for granted that 

women must earn less than men?  No!  The 

discrepancy is a pure scandal.”

 President Obama: “Women deserve equal pay.  

It’s 2016. It’s time.”

 Patricia Arquette: “It’s our time to have wage 

equality once and for all.”
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For every $1.00 paid to a man, 

how much is paid to a . . .
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We applaud the growing number of countries that have already made 

significant progress in closing their gender wage gap. Women working 

full-time earn only 79 percent of men's wages, and we are committed to 

taking action individually and collectively to reduce that national pay 

gap. 

We believe that businesses must play a critical role in reducing the 

national pay gap. Towards that end, we commit to conducting an 

annual company-wide gender pay analysis across occupations and 

embedding equal pay efforts into broader enterprise-wide equity 

initiatives. We pledge to take these steps as well as identify and 

promote other best practices that will close the national wage gap to 

ensure fundamental fairness for all workers.
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 57 companies (and counting) have signed the “White 

House Equal Pay Pledge,” announced June 14, 2016

• Amazon, American Airlines, Dow Chemical, Gap Inc., Johnson & 

Johnson, Facebook, Apple, Microsoft

 Signatories pledge to conduct annual pay analysis 

across entire workforce

• Will results of analyses be published? 

• Privilege issues?

 White House hoping top employers will lead by example
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 Activist investor pressure to achieve pay equality 
and transparency

 Silicon Valley and other Fortune 500 companies feel 
increasing pressure to conduct pay equity analyses

 … and publish the results

• “I'm proud to share that at Facebook, men and women earn the 
same” 
- Lori Matloff Goler, Facebook, Inc. 

• Black employees earn $1.003; Hispanic employees earn 99.9 
cents; and Asian employees earn $1.006 for every $1 earned by 
White employees 
- Kathleen Hogan, Microsoft Corp. 
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 New rule proposed by EEOC

• Expected to be finalized by end of 2016

 Required for all employers with 100+ employees

 Adds W-2 Earnings and Hours Worked to annual 

EEO-1 reports

• Can use 2080 standard for exempt/salaried employees

 Changes filing deadline to March 31 of every year

(instead of Sept. 30)

• Workforce snapshot: pay period between Oct. 1 and Dec. 

31 of reporting year (instead of July - Sept.)
#CAHR16 31
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 For the 1st time, agencies will have access to 

data for targeted systemic pay discrimination 

investigations 

 EEOC and OFCCP will use data to select employers 

for pay discriminations investigations

 EEOC will publish pay data by industry and 

geography for employers to “benchmark” against

• Who else can use the pay data?  Unions, plaintiffs, 

competitors, the press . . .  
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 Employers will need to coalesce data from multiple 

systems 

• HRIS – gender/race

• Payroll – W-2

• Time Clock – “hours worked”

 Over 20x more cells to complete per location

 EEOC Expects employers will write software 

programs to aggregate data across systems

 Best Practice: Do a trial run in 2017
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 Pay discrimination claims get priority treatment

• Claim intake process includes questions about pay

 EEOC is good at establishing pay discrimination

• EEOC generally finds probable cause in 3% of all 

charges they receive

• In 2014, EEOC found probable cause in 33% of EPA 

systemic charges

 EEOC can issue Commissioner’s Charges 

(directed investigations)
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In every audit, for each employee:

• Base Salary

• Overtime

• Bonuses

• Commissions

• Merit Increases

• Incentive Pay

• Locality Pay

• Date of Hire

• Hours Worked

• Job Title

• EEO-1

• Job Group

As well as copies of self-audits/pay analyses



 CA passed the Fair Pay Act – effective Jan. 1, 2016

 NY passed the Achieve Pay Equality Bill – effective 
Jan. 19, 2016

 MD passed amendments to its Equal Pay for Equal 
Work Law – effective Oct. 1, 2016

 MA passed amendments to Equal Pay Act – effective 
July 1, 2018

 20+ states with recently enacted or proposed 
amendments to equal pay laws
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 Broadening comparative groups

• CA – “Substantially similar”

• MA – “Comparable work”

 Requiring pay disparities to be explained by job 

related factors

 Safe harbors for taking proactive steps

 “Pay Transparency” requirements 

 Latest trend: Banning requests for salary history 

in application process
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 Employees don’t know what they don’t know about pay

 Applicants don’t know what they don’t know about pay

 The Government doesn’t know what it doesn’t know 

about pay

 YOU don’t know what you don’t know about pay

 All of that is changing…
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1. Establish privilege

2. Decide groupings for analysis

3. Gather data

4. Conduct EEO pay analyses: the “funnel approach”

5. If necessary, make equity adjustments



 Increasingly, government enforcement agencies and 

private plaintiffs demand internal pay analyses

• Nothing worse than handing over a road map to exposure 

- CRITICAL FOR THESE ANALYSES TO BE AT THE 

DIRECTION OF COUNSEL

 Establish privilege protocols at start of project.

• Identify team of “need to know” participants

• Prepare memo outlining protocols and tips to avoid waiver

• Mark and treat documents as “Privileged & Confidential”



Not Privileged               Argument for Privilege Privileged

No Attorney Involvement

In-House Counsel (on surface)

In-House Counsel (substance) 

Outside Counsel (on surface) 

Outside Counsel (substance) 



 Who to compared with whom? 

• Nothing is more important for a strategic pay analysis

 Comparator groups often can be different depending 

on which law applies:

• Title VII – similarly situated

• Equal Pay Act – substantially equal work

• California Fair Pay Act – substantially similar

• Massachusetts Equal Pay Act – comparable work

 Best Practice: mirror the reality of your actual pay 

process – that will always be most defensible



 Date of hire

 Date in position

 Time in grade

 Department

 Prior experience

 Education

 Skills

 Starting salary



1. Find groups with pay disparities

2. Analyze readily available data to determine whether 

disparities are explainable 

3. For those groups where “flags” remain,             

manually gather additional data

4. What’s left? 

A few (or no) pay disparities



 Consider conducting privileged pay equity 

analyses

• Use “meaningful” pay groupings 

• Controll for factors that influence pay

• Not all pay differences are a problem, most aren’t

 How should you make pay adjustments?

• No lump-sum, off cycle adjustments

• Do as part of regular pay cycle incrementally over a few 

years
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 The government, employees & applicants are 

learning about your pay

• They are about to discover what they don’t know 

 Employers must conduct privileged pay analyses to 

find out what they don’t know

• Must be done under privilege so not discoverable in 

litigation or government investigations

 Review your pay processes to ensure pay decisions 

are based on job related factors going forward

 Make sure you have the data necessary to explain 

pay differences.
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Stay up to date on the latest news:

Sign up for our blogs

http://www.payequityadvisor.com/

Source for insights, news and strategy 

on EEO compliance and pay equity
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